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52.
… Specifically, reports have discussed stoning, [and] the illegality of the death penalty for homosexuality or adultery.
I. Victim groups
59.
Understanding the dynamics and causes of killings in particular situations will often require a focus on the victims’ membership of especially vulnerable groups. Thus, for example, building upon Ms. Jahangir’s work (see for example E/CN.4/2000/3, paras. 78- 84), my reports have addressed the particular vulnerability of women … Country reports have addressed other vulnerable groups, including: refugees; indigenous persons; those deemed to be “socially undesirable”; suspected criminals; children; the elderly; the disabled; those perceived to be or identifying as gay, lesbian, bisexual or transsexual; human rights defenders; and journalists.

Addendum - Communications to and from Governments

A/HRC/14/24/Add.1
Indonesia: Concern over legislation imposing the death penalty for non-serious crimes Violation alleged: Non-respect of international standards on safeguards and restrictions relating to the imposition of capital punishment 
Character of reply: No response

Urgent Appeal dated 2 October 2009, sent with the Special Rapporteur on freedom of religion or belief, the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment and the Special Rapporteur on violence against women, its causes and consequences.

According to the information received,

On 14 September 2009, the Aceh Legislative Council adopted a new Islamic Criminal Code which imposes severe sentences for consensual extra-marital sexual relations, rape, homosexuality, alcohol consumption and gambling. Among other sanctions, the Code imposes the punishment of stoning to death for adultery; 100 cane lashes for sexual intercourse outside marriage; between 100 and 300 cane lashes or imprisonment for rape; and 100 lashes for homosexuality.

With regard to the provision allegedly dictating that the death penalty by stoning shall be imposed on those found guilty of adultery, we recall that Article 6(2) of the Covenant provides that “in countries which have not abolished the death penalty”, the “sentence of death may be imposed only for the most serious crimes”. A thorough and systematic review of the jurisprudence of all of the principal United Nations bodies charged with interpreting the most serious crimes provision shows that a death sentence can only be imposed in cases where it can be shown that there was an intention to kill which resulted in the loss of life (A/HRC/4/20, para. 53). The Human Rights Committee has expressly stated that the imposition of the death penalty for adultery is incompatible with the Covenant (see, e.g., CCPR/C/79/Add.25).
Iran: Concern about executions based on charges of homosexuality 
Violation alleged: Non-respect of international standards on safeguards and restrictions

relating to the imposition of capital punishment 
Subject(s) of appeal: 7 males and 3 minors 
Character of reply: No response

Urgent Appeal dated 22 December 2009

In this connection, I would like to draw the attention of your Government to information I have received regarding several cases of men sentenced to death on charges of homosexuality.

According to the information received:

Articles 108 to 111 of the Islamic Penal Code of Iran provide for the death penalty for sexual intercourse with penetration between “mature, sane and consenting” men (lavat). Article 114 requires that lavat be proven by the testimony of four male eyewitnesses. Under article 120 of the Code, however, if there are no four male eyewitnesses supporting a charge of lavat, the judge may issue a verdict and death sentence “on the basis of the knowledge which he has acquired through generally accepted methods”.
Nemat Safavi was arrested on charges of lavat in June 2006, when he was aged 16. The Criminal Court of Ardabil found him guilty and sentenced him to death in 2008. In November 2009, the Supreme Court quashed the sentence and sent the case back to a different section of the Criminal Court of Ardabil.
Ghaseem Bashkool, a university student born in 1984, and another man were arrested on charges of lavat on 31 May 2007. The First District of the Criminal Court of Ardabil found the two men guilty of lavat and sentenced them to death. Reportedly, the conviction was based on “the knowledge of the judge”. The current state of the proceedings against him is unknown.
In or briefly before February 2008, Hamze Chavoshi (aged 19 at the time) and Loghman Hemzepour (aged 18 at the time) were arrested on charges of lavat. The current state of the proceedings against them is unknown.
In July 2008, the Second District of the Criminal Court of Tabriz found Mahdi Pooran (reportedly aged 17), Hamid Taghi, Ebrahim Hamidi, and Mehdi Rezaii guilty of lavat and sentenced them to death. The four defendants are accused by a fifth man of having raped him. Reportedly, there is enmity between the allegedvictim’s family and the family of Ebrahim Hamidi. The alleged victim initially stated that there were no witnesses to the rape. At the trial, however, three male relatives of the alleged victim were introduced as witnesses to the rape. As that did not meet the requirement of four male witnesses, the judge convicted the four defendants on the basis of “the knowledge of the judge”. The case is currently pending before the Supreme Court.
On an unspecified date the Criminal Court of Shiraz found Mohsen Ghabraii guilty of lavat and sentenced him to death. The judgment has been upheld on appeal by the Supreme Court and there is a risk that execution might be imminent.
While I do not wish to prejudge the accuracy of these allegations, I would like to recall that article 6(2) of the International Covenant on Civil and Political Rights, to which Iran is a party, provides that “in countries which have not abolished the death penalty”, the “sentence of death may be imposed only for the most serious crimes”. In interpreting article 6(2) of the Covenant, however, the Human Rights Committee has consistently rejected the imposition of a death sentence for offences that do not result in the loss of life, finding only cases involving murder not to raise concerns under the most serious crimes provision. As I have observed in a report to the Human Rights Council, the conclusion to be drawn from a thorough and systematic review of the jurisprudence of all of the principal United Nations bodies charged with interpreting the most serious crimes provision, is that a death sentence can only be imposed in cases where it can be shown that there was an intention to kill which resulted in the loss of life (A/HRC/4/20, para. 53). Already in 1993, the Human Rights Committee (CCPR/C/79/Add.25) noted in its concluding observations on the periodic report under the Covenant of your Excellency’s Government that the imposition of the death penalty for crimes that do not result in the loss of life is incompatible with the Covenant.
With regard to the cases of Nemat Safavi and Mahdi Pooran, I would further like to draw your Government’s attention once again to the fact that any further judgments imposing the death sentence and executions of juvenile offenders would be incompatible with the international legal obligations of the Islamic Republic of Iran under various instruments which I have been mandated to bring to the attention of Governments. Article 37(a) of the Convention on the Rights of the Child, to which Iran is a Party, expressly provides that capital punishment shall not be imposed for offences committed by persons below eighteen years of age. In addition, Article 6(5) of the International Covenant on Civil and Political Rights, to which Iran is a Party, provides that the death penalty shall not be imposed for crimes committed by persons below eighteen years of age.

It is my responsibility under the mandate provided to me by the Human Rights Council to seek to clarify all cases brought to my attention. Since I am expected to report on this case to the Human Rights Council, I would be grateful for your cooperation and your observations on the following matters:
1.
Are the facts alleged above accurate? Please provide detailed information on the current state of criminal proceedings on charges of lavat against Nemat Safavi, Ghaseem Bashkool and the man arrested together with him, Hamze Chavoshi and Loghman Hemzepour, Mahdi Pooran, Hamid Taghi, Ebrahim Hamidi, and Mehdi Rezaii, and Mohsen Ghabraii.

2.
Is the information summarized above concerning the relevant provisions of the Islamic Penal Code of Iran accurate? Please explain the concept of a guilty finding based on “the knowledge of the judge”.

3.
Please provide statistics as to the number of persons sentenced to death for the offence of lavat and the number of those executed in the past five years.

Uganda: Death in custody of Brian Mpadde 
Violation alleged: Deaths in custody owing to torture, neglect, or the use of force, or fear

of death in custody due to life-threatening conditions of detention 
Subject(s) of appeal: 1 males (death in custody) and 8 others 
Character of reply: No response

Urgent appeal dated 12 November 2009, sent with the Working Group on arbitrary detention, the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, and the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment.
In this connection, we would like to draw the attention of your Excellency’s Government to information we have received regarding the detention of nine men under Penal Act Code Article 145(a) and the alleged ill treatment of two of the detainees, one of which died immediately upon release from prison.
According to the information received,

Consensual homosexual conduct is a criminal offense in Uganda, punishable, in some cases, with life imprisonment. At present people suspected of homosexual conduct are being prosecuted on the charge of ‘carnal knowledge of any person against the order of nature’ under Penal Act Code Article 145 (a). Reportedly, nine men are currently being detained on this charge and have been held in detention for over 90 days without trial. They were allegedly arrested without warrant or other permission by local police officers in some cases cooperating with the Local Council Officials, on the basis of unfounded allegations of homosexuality made by fellow villagers. They have then been detained for extended periods of time, longer than the maximum of 48 hours, during which time some men were beaten by other detainees and police, forced to undergo invasive medical examinations, and were denied access to necessary health care.
Details regarding each of the individuals are outlined below:
1.
Mr. Simon Semondo was first detained in Nakifuma, Kawuuga Prison, Mukono, and is now detained in Luzira Prison, Kibuye. Initially charged with “carnal knowledge against the order of nature”, he was later charged with “defilement” and “aggravated defilement”. Mr. Semondo remains in Luzira Prisonpending a hearing on his application for bail, which has recently been postponed for two months

2.
Mr. Shasha Kalule Kirumira has been detained since March 2009 in Kigo Prison, Entebbe. He was initially charged with “carnal knowledge against the order of nature” and later with “aggravated defilement”.

3.
Mr. Christopher Timmy: The details of his detention are unknown.

4.
Mr. Julius Kizito is detained in Butuntumula Prison, Luwero Village. Initially charged with “carnal knowledge against the order of nature”, he was later charged with “defilement” and “aggravated defilement”.

5.
Mr. Joseph Ssempijja was detained from June 2009 to 13 July 2009 in Luzira Prison, Kibuye, charged with “aggravated defilement”.

6.
Mr. David Erias Musoke Kazeeyi Kazooba was arrested in May 2009 in Nakawuka Village, Kasanje Sub-County, Wakiso District and charged with “aggravated defilement”.

7.
Mr. Justus Kiiza Turyamureba was arrested in October 2008 in Karoza, Mitooma, Bushenyi and charged with “carnal knowledge against the order of nature”.

8.
Mr. Fred Wasukiara (also known as Nabooza Margate) was arrested on 8 April 2009 in Namakwekwe Village, Mbale District of Eastern Uganda and charged with “carnal knowledge against the order of nature”. He was detained in Kampala Road Police Station, Mbale Police Station, and Maluke Prison (all in the Mbale District of Eastern Uganda) until 20 May 2009.

9.
Mr. Brian Mpadde was arrested on 8 April 2009 in Namakwekwe Village, Mbale District of Eastern Uganda, charged with “carnal knowledge against the order of nature”. He was detained, in Kampala Road Police Station, Mbale Police Station and Maluke Prison (all in the Mbale District of Eastern Uganda) until June 16, 2009.
In particular, information received regarding Mr. Brian Mpadde and Mr. Fred Wasukira suggests that there were no investigations into allegations by the police who lacked warrants of arrest. The arrests followed denunciations of Namakwekwe villagers and local LCD officers who ‘suspected’ Wasukira and Mpadde of homosexual activity. At the Kampala Road Police Station, both men were kept in a cell with 17 other men who allegedly severely beat them on two occasions, allegedly after having been incited by the police to do so and disclosure of the allegations against them.
On 9 April 2009, both men were transferred to Mbale Police Station, where they were allegedly examined by a police doctor in a humiliating and invasive manner. The report of these examinations (dated 16 June 2009) stated that both men had the STI gonorrhea and were HIV negative and mentioned that both men had pierced ear lobes, a presumed sign of homosexuality. The police also allowed the media to take photographs of Mr. Wasukira and Mr. Mpadde, which were then used in full coverage stories on television and in newspapers. Reports about these alleged violations of the right to privacy were submitted to the Uganda Human Rights Commission on 17 June 2009.
Both men remained in custody at Mbale until 17 April 2009 when they were formally charged in court with ‘having carnal knowledge against the order of nature’. They were then transferred on remand to Maluke Prison in Mbale. Following appearances on 21 April 2009 and 4 May 2009, bail was set for both of them. However, neither man could immediately meet the financial terms and conditions set by the court, so their detention was again extended until 20 May 2009, when Mr. Wasukira was released. He is attending court hearings while on bail.
Meanwhile, Mr. Mpadde remained in custody until 16 June 2009. Due to the violent treatment received while in custody, Mr. Mpadde was admitted to Mbale District Hospital, with severe injuries to his head and internal organs, immediately upon getting bail. However, he went into a coma before any medical examinations were carried out. Subsequently, his condition deteriorated and he died on 13 September 2009. Medical records contain conflicting information on the cause of this death. While one report indicates that the coma was due to complications from syphilis, others indicate that his death was related to meningitis or anemia. Despite the resulting uncertainty, no autopsy was carried out on Mr. Mpadde and the cause of this death remains unknown. However, a number of sources have indicated their fear that physical and psychological ill-treatment or torture during Mr. Mpadde’s detention may have caused or contributed to his death.
Without expressing at this stage an opinion on the facts of the above cases and on whether the detention of the abovementioned persons is arbitrary or not, we would like to appeal to your Excellency's Government to take all necessary measures to guarantee their right not to be deprived arbitrarily of their liberty and to fair proceedings before an independent and impartial tribunal, in accordance with articles 9 and 10 of the Universal Declaration of Human Rights and articles 9 and 14 of the International Covenant on Civil and Political Rights.
We would also like to draw your Excellency’s Government’s attention to its commitment to protect the right to health as reflected in the international legal instruments. The Universal Declaration of Human Rights provides that “everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food (Article 25 (1)).” Article 12 of the International Covenant on Economic, Social and Cultural Rights, which your Excellency’s Government ratified on 21 April 1987, specifically provides for the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. This includes an obligation on part of all States parties to ensure that health facilities, goods, and services are accessible to everyone, especially the most vulnerable or marginalized sections of the population, without discrimination.
We would further like to draw your Excellency’s Government’s attention to the evidence that shows that criminalization of homosexuality has a negative effect on responses to HIV. It has been shown that decriminalization of homosexuality, combined with efforts to address stigma and discrimination against lesbian, gay, bisexual and transgender (LGBT) presents an effective approach to HIV prevention. Criminalization of homosexuality impedes access to HIV- and health-related information and services for LGBT individuals and thereby can undermine the national HIV response, by not only discouraging LGBT individuals from seeking and accessing services, but also by preventing service providers from providing information and services to members of this community.
In this context, we would like to draw your Excellency’s Government’s attention to General Comment No. 20 on Non-Discrimination in Economic, Social and Cultural Rights (art. 2 para. 2) of the Committee on Economic, Social and Cultural rights, and in particular to its paragraph 7, which states: “Non-discrimination is an immediate and cross-cutting obligation in the Covenant. Article 2(2) requires States parties to guarantee non- discrimination in the exercise of each of the economic, social and cultural rights enshrined in the Covenant and can only be applied in conjunction with these rights. It is to be noted that discrimination constitutes any distinction, exclusion, restriction or preference or other differential treatment that is directly or indirectly based on the prohibited grounds of discrimination and which has the intention or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of Covenant rights”.
Furthermore, we should like to appeal to your Excellency’s Government to seek clarification of the circumstances regarding the cases of the persons named above. We would like to stress that each Government has the obligation to protect the right to physical and mental integrity of all persons. This right is set forth inter alia in the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. In this context, we would like to draw your Excellency's Government’s attention to paragraph 1 of Human Rights Council Resolution 8/8 which “Condemns all forms of torture and other cruel, inhuman or degrading treatment or punishment, which are and shall remain prohibited at any time and in any place whatsoever and can thus never be justified, and calls upon all Governments to implement fully the prohibition of torture and other cruel, inhuman or degrading treatment or punishment.”
With regard to Mr. Mpadde, we wish to recall that, when the State detains an individual, it is held to a heightened level of diligence in protecting that individual’s rights. When an individual dies as a consequence of injuries sustained while in State custody, there is a presumption of State responsibility. In order to overcome the presumption of State responsibility for a death resulting from injuries sustained in custody, there must be a “thorough, prompt and impartial investigation of all suspected cases of extra-legal, arbitrary and summary executions, including cases where complaints by relatives or other reliable reports suggest unnatural death in the above circumstances” (Principle 9 of the Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions). This principle was reiterated by the Human Rights Council at its 8th Session in Resolution 8/3, stating that all States have “to conduct exhaustive and impartial investigations into all suspected cases of extrajudicial, summary or arbitrary executions” (OP 4).
In the event that your investigations support or suggest the above allegations to be correct, we urge your Excellency’s Government to take all necessary measures to guarantee that the rights and freedoms of the aforementioned persons are respected and accountability of any person guilty of the alleged violations is ensured. We also request that your Excellency’s Government adopt effective measures to prevent the recurrence of these acts.
In view of the urgency of the matter, we would appreciate a response on the initial steps taken by your Excellency’s Government to safeguard the rights of the above- mentioned persons in compliance with the above international instruments.
Moreover, it is our responsibility under the mandates provided to us by the Human Rights Council, to seek to clarify all cases brought to our attention. Since we are expected to report on these cases to the Human Rights Council, we would be grateful for your cooperation and your observations on the following matters, when relevant to the case under consideration:
1.
Are the facts alleged pertaining to the arrests and detention of the nine men listed above correct?

2.
Please provide the details, and where available the results, of any investigation, medical examinations, and judicial or other inquiries carried out in relation to these nine cases. If no inquiries have taken place, or if they have been inconclusive, please explain why.

3.
Please indicate which measures were taken to address the medical needs of Mr. Brian Mpadde and Mr. Fred Wasukira following the injuries they sustained as a result of the alleged beatings, and to ensure the right to the highest attainable standard of health. If no measures were taken, please explain why.

4.
What measures have been taken to ensure non-discrimination on the basis of sexual orientation in the realization of the right to health?

5.
Please indicate the legal basis for the arrest and detention of these persons and how these measures are compatible with applicable international human rights principles and standards as contained, inter alia, in the Universal Declaration of Human Rights.
Uganda: Concerns about proposed Anti-Homosexuality Bill 
Violation alleged: Non-respect of international standards on safeguards and restrictions

relating to the imposition of capital punishment 
Subject(s) of appeal: Group concern 
Character of reply: No response

Allegation letter dated 23 December 2009, sent with the Working Group on arbitrary detention, the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, and the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.
We would like to bring the attention of your Excellency’s Government information received concerning a legislative bill pending before the Ugandan legislature, Bill N° 18 of 2009.
According to the information received, the Parliament of Uganda is currently considering Bill N° 18 of 2009 (also known as the “Anti-Homosexuality Bill”) tabled before it on 15 October 2009. The proposed Bill increases penalties for homosexual conduct and criminalizes many related activities. The envisaged penalties range from imprisonment not exceeding three years for the failure to denounce the commission of an offence as defined by the Bill to life imprisonment and the death sentence. Consensual homosexual conduct is already a criminal offence under article 145 sub a) of the Ugandan criminal code, which penalizes “carnal knowledge of any person against the order of nature”. However, Bill N° 18 would expand the reach of this existing provision by including “any person who touches another person with the intention of committing an act of homosexuality”. The Bill also punishes ‘aggravated homosexuality’, including activity by ‘serial offenders’ or those who are living with HIV, with the death penalty.
In addition, the Bill punishes any form of ‘promotion of homosexuality’ with imprisonment of five to seven years. This raises concerns that the work of civil society actors and human rights defenders addressing issues of sexual orientation or gender identity might be criminalized. The Bill specifies that this includes anyone who publishes or disseminates ‘homosexual materials’, ‘funds or sponsors homosexuality and related activities’, ‘uses electronic devices which include internet, films and mobile phone’ or ‘who acts as an accomplice or attempts to promote or in any way abets homosexuality and related practices’. The Bill also criminalizes failure to report any offences within its scope, compelling citizens to report to the authorities anyone whom they suspect of engaging in homosexual activity.
Furthermore, HIV prevention activities in Uganda, which rely on an ability to speak frankly about sexuality and health and to provide condoms and other safer sex materials,

may be compromised by this Bill. However, women, sex workers, people living with HIV, and other marginalized groups may also find their activities tracked and criminalized through this Bill should it be enacted into law.
We would like to draw the attention of your Excellency’s Government to its commitment to protect the right to health as reflected in the international legal instruments. The Universal Declaration of Human Rights provides that “everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food (Article 25 (1)).” Article 12 of the International Covenant on Economic, Social and Cultural Rights, which your Excellency’s Government ratified on 21 April 1987, specifically provides for the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. This includes an obligation on part of all States parties to ensure that health facilities, goods, and services are accessible to everyone, especially the most vulnerable or marginalized sections of the population, without discrimination.
Furthermore, a number of studies indicate that criminalization of homosexuality will have a detrimental impact on efforts to combat the spread of HIV in Uganda. It has been shown that decriminalization of homosexuality, combined with efforts to address stigma and discrimination against lesbian, gay, bisexual and transgender (LGBT) persons constitutes a far more effective approach to HIV prevention. If the Bill came into force, it would impede access to HIV- and health-related information and services for LGBT individuals and could thereby undermine the national HIV response, not only by discouraging LGBT individuals from seeking and accessing services, but also by preventing service providers from providing information and services to members of this community.
In this context, we would like to remind your Excellency’s Government of General Comment N° 20 on Non-Discrimination in Economic, Social and Cultural Rights, adopted by the Committee on Economic, Social and Cultural Rights in 2009. In paragraph 32, the Committee stated that “parties should ensure that a person’s sexual orientation is not a barrier to realizing Covenant rights, for example, in accessing survivor’s pension rights. In addition, gender identity is recognized as among the prohibited grounds of discrimination; for example, persons who are transgender, transsexual or intersex often face serious human rights violations, such as harassment in schools or in the work place”.
The Committee also underlined in paragraph 33 that “health status refers to a person’s physical or mental health. States parties should ensure that a person’s actual or perceived health status is not a barrier to realizing the rights under the Covenant. The protection of public health is often cited by States as a basis for restricting human rights in the context of a person’s health status. However, many such restrictions are discriminatory, for example, when HIV status is used as the basis for differential treatment with regard to access to education, employment, health care, travel, social security, housing and asylum. States parties should also adopt measures to address widespread stigmatization of persons on the basis of their health status”.
In relation to the penalty of imprisonment as enshrined in the Bill, we would like to draw your Excellency’s Government’s attention to article 9, paragraph 1, clause 2, of the International Covenant on Civil and Political Rights (ICCPR), which the Government of Uganda ratified on 21 June 1995. This provision stipulates that [n]o one shall be subjected to arbitrary arrest or detention. The Working Group on Arbitrary Detention has qualified deprivation of liberty as arbitrary, inter alia, “[w]hen the deprivation of liberty results from the exercise of the rights or freedoms guaranteed by articles 7, 13, 14, 18, 19, 10 and 21 of the Universal Declaration of Human Rights and, insofar as States parties are concerned, by articles 12, 18, 19, 21, 22, 25, 26 and 27 of the International Covenant on Civil and Political Rights (Category II). In this connection, we would like to draw your Excellency’s Government to Opinion N° 22/2006 (A/HRC/4/40/Add.1, page 91), in which the Working Group on Arbitrary Detention, at para. 19, held that “[e]ver since the Human Rights Committee adopted its View in Toonen v. Australia and it itself adopted its Opinion 7/2002 ... the Working Group has followed the line taken in those cases. That means that the existence of laws criminalizing homosexual behaviour between consenting adults in private and the application of criminal penalties against persons accused of such behaviour violate the rights to privacy and freedom from discrimination set forth in the International Covenant on Civil and Political Rights. Consequently, the Working Group considers that the fact that the criminalization of homosexuality ... is incompatible with articles 17 and 26 of the International Covenant on Civil and Political Rights.”
In addition, with regard to the provisions in article 13 of the Bill which criminalize any form of ‘promotion of homosexuality’, including using electronic devices such as the Internet, films, mobile phones for “purposes of homosexuality” or “promoting sexuality”, we would like to remind your Excellency’s Government of its obligation to take all necessary steps to secure the right to freedom of opinion and expression in accordance with fundamental principles as set forth in article 19 of the Universal Declaration of Human Rights and the ICCPR, which provides that “everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.”
Finally, we would like to draw your attention to principles of international law relevant in relation to article 3 of the Bill, which makes “aggravated homosexuality” (such as where the person against whom the “offence of homosexuality” is committed is a minor or a person with a disability, or the “perpetrator” is a person living with HIV or a “serial offender”) punishable by the death penalty. We would like to recall that, although the death penalty is not prohibited under international law, it has long been regarded as an extreme exception to the fundamental right to life, and must as such be applied in the most restrictive manner. Article 6(2) of the International Covenant on Civil and Political Rights provides that “in countries which have not abolished the death penalty”, the “sentence of death may be imposed only for the most serious crimes”. As the Special Rapporteur on extrajudicial, arbitrary or summary executions observed in a report to the Human Rights Council, the conclusion to be drawn from a thorough and systematic review of the jurisprudence of all of the principal United Nations bodies charged with interpreting the most serious crimes provision, is that a death sentence can only be imposed in cases where it can be shown that there was an intention to kill which resulted in the loss of life (A/HRC/4/20, para. 53). Article 3 of Bill N° 18 of 2009 is incompatible with this well- established principle of international law.
We urge your Excellency’s Government to take all necessary measures to ensure that the enjoyment of the right to the highest attainable standard of physical and mental health, of the rights not to be arbitrarily deprived of one’s life or personal freedom, as well as of the right to freedom of opinion and expression is protected. It is our opinion as independent human rights experts of the Human Rights Council that only the withdrawal or rejection of Bill N° 18 of 2009 can ensure that fundamental principles of international human rights law binding for Uganda are not seriously violated.
We would be grateful for your cooperation and your observations on the following matters:

1.
Are the facts alleged pertaining to the proposed “Anti-Homosexuality Bill” correct?

2.
Please provide details of any actions taken to remove the provisions in the Bill which violate the human rights of the people of Uganda – specifically those

relating to the application of the death penalty, imprisonment, discrimination on the basis of sexual orientation, discrimination on the basis of HIV status, freedom of opinion and expression, and the right to health, but generally with a view to the Bill in its entirety.

3.
What measures have been taken to ensure non-discrimination on the basis of sexual orientation?

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Mission to Colombia, A/HRC/14/24/Add.2, 31 March 2010
Introduction: The Government should ensure that its policies do not directly or indirectly contribute to the further victimization of groups that have been disproportionately targeted by all sides throughout the years of Colombia’s conflict: human rights defenders, including trade unionists and women’s, minority and lesbian, gay and transgender rights activists; Afro-Colombian and indigenous communities; and people who suffer a physical or mental disability.
VII. Especially vulnerable groups

74.
Important targets of unlawful killings by both Colombian State forces and IAGs have historically included human rights defenders, trade unionists, proponents of women’s, victims’ and minority rights, lesbian, gay, bisexual or transgender individuals or people with physical or mental disabilities. Statistics about the number of unlawful killings of people in each of these categories differ, but the incontrovertible reality remains that they continue to be disproportionately killed or threatened and are especially vulnerable. 
Appendix B: Paramilitaries – brief background

2.
Paramilitaries targeted Government critics, in particular human rights defenders, trade unionists and journalists, for perceived “leftist” sympathies with guerrillas. The State, with which paramilitaries were aligned, saw criticism as a threat to social order and contributed to the stigmatization of such persons. Paramilitaries also engaged in “social cleansing” of the socially marginalized, such as gay and lesbian persons.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Guatemala, A/HRC/11/2/Add.7, 4 May 2009

IV. TYPES OF KILLINGS

13. In his report, the Special Rapporteur indicated several particularly problematic types of killings that occur in Guatemala: social cleansing; lynching; femicide; attacks targeting people for being gay, lesbian, transgender or transsexual; [fn] attacks on human rights defenders; and violence against those in prisons. In addition, in the last few years a new form of violence has taken hold - attacks against conductors of public transit.

fn: Updated information on attacks in Guatemala against those perceived to be gay, lesbian, transgender or transsexual was not provided.

Special Rapporteur on extrajudicial, summary or arbritary executions A/HRC/8/3/Add.3, 14 May 2008

7. With respect to the recommendations made to Nigeria in January 2006, very little progress has been made. …  Twelve states still permit the death penalty for sodomy and adultery.

Illegal imposition of the death penalty

Twelve northern Nigerian States permit - in violation of the Nigerian Constitution and international law - the imposition of the death penalty by stoning for sodomy and adultery. The Federal Government acknowledged that the laws of the northern States were unconstitutional. Accordingly, the Special Rapporteur recommended that the Federal Government of Nigeria reiterate that the death penalty for these offences is unconstitutional, and undertake a constitutional challenge to invalidate the State laws. 

76. In response to the Special Rapporteur’s recommendation, on 19 September 2006, Nigeria stated to the Human Rights Council that it disagreed with the Special Rapporteur’s position on the “death penalty by stoning under Shari’a law for unnatural sexual acts”.[1] Nigeria argued that the issue should not have featured in the Special Rapporteur’s report because there was a “long‑standing moratorium on executions” in Nigeria, that no executions have taken place after the passing of death sentences by Shari’a courts, and that the practice of stoning is not pervasive. These arguments, seeking to silence criticism of the death penalty for private sexual acts by contending that it is not applied in practice, are unconvincing. First, as elaborated below in Part III(C)(3), Nigeria has not in fact had a general moratorium on executions. Second, as the Special Rapporteur explained in his 2006 report, the fact that the death penalty may not actually be carried out does not justify its existence as a penalty available on the books. As he stated, the “mere possibility” that it can be applied threatens the accused for years, and is a form of cruel, inhuman or degrading treatment or punishment. Its status as law justifies persecution by vigilante groups, and invites abuse. Third, the argument that stoning is not pervasive does not address concerns about the legality of its application in individual cases.

77. Nigeria also argued that “the notion that executions for offences such as homosexuality and lesbianism are excessive is judgemental rather than objective. What may be seen by some as disproportional penalty in such serious offences and odious conduct such may be seen by others as appropriate and just punishment”.[2] This argument is also unconvincing. The provision by twelve Nigerian States of the death penalty for sodomy contradicts not just settled international law,[3] but the federal law of Nigeria itself. The Special Rapporteur’s recommendation was simply that Nigeria take action to ensure the conformity of the law of its States with the Nigerian federal Constitution.

78. No action has been taken on that front. In fact, Nigeria continues to hand down death sentences for sodomy and adultery. In October 2006, the Special Rapporteur wrote an allegation letter to Nigeria concerning two individuals who were sentenced to death by stoning for sodomy in June 2006. Nigeria did not respond.”

The death penalty and transparency

79. It was understood by the international community at the time of the Special Rapporteur’s visit to Nigeria that the country had, since 2002, an unofficial moratorium on the application of the death penalty. The existence of this moratorium was restated by Nigeria in its comments to the Human Rights Council in September 2006 to justify its argument that the issue of the death penalty for private sexual acts should not have been addressed in the report of the Special Rapporteur. It was reiterated on 15 November 2007, when Nigeria stated to the UN General Assembly Third Committee during debates on a world-wide moratorium for the death penalty, that it “is thus on record that we have not carried out any capital punishment in recent years in Nigeria”.

80. However, there have been reliable reports by international and Nigerian rights organizations that at least seven executions by hanging took place in Nigeria in 2006.

Oral Presentation of report A/HRC/8/3/Add.3:

“In Nigeria the Government has enacted some reforms in response to my 2006 visit. But Nigeria has failed to make sufficient progress, and sometimes any progress at all, in relation to the majority of the recommendations made. And on some issues, the situation appears to have deteriorated…The death penalty has been carried out surreptitiously and no steps have been taken to remove crimes such as adultery and sodomy from the list of capital offences in many states.”

Reply by the Special Rapporteur:

“In relation to Nigeria, I appreciate the clarifications made [on the relationship between the Federal and State levels, the use of Shari’a law, and on criminal sanctions provided for in cases of adultery and sodomy] and I look forward to receiving a reply to my communication relating to the seven hangings that are alleged to have taken place in 2006.”

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Summary of cases transmitted to Government and replies received, A/HRC/4/20/Add.1, 12 March 2007

Muerte de Juan Pablo Méndez Cartagena y Ataque contra Kevin Robles

Violación alegada

Muerte a consecuencia de ataque o asesinato por las fuerzas de la policía

Persona objeta del llamamiento

2 individuales (un menor atacado debido a su orientación sexual y un defensor de los derechos humanos)
Carácter de la respuesta

No respuesta Observaciones del Relator Especial El Relator Especial lamenta que el Gobierno de Guatemala no haya cooperado con el mandato otorgado al Relator Especial por la Asamblea General y la Comisión de Derechos Humanos.

Llamamiento urgente del 10 de febrero de 2006

Quisiera señalar a la atención urgente de su Gobierno la información que he recibido relativa al ataque armado a manos de la policía en contra de dos travestís profesionales del sexo, a saber Kevin Robles, alias Sulma, y Juan Pablo Méndez Cartagena, alias Paulina.
De acuerdo con la información recibida, en la madrugada del 17 de diciembre Sulma y Paulina se encontraban en la zona 1 de la ciudad de Guatemala, en la intersección entre la Cuarta Avenida y la Calle 11, cuando cuatro hombres en motocicleta, que según testigos llevaban uniformes de la policía, les ordenaron que se detuvieran, y luego dispararon contra ellas. Paulina recibió dos disparos en la cabeza, y murió minutos después. Sulma recibió tres disparos, pero sobrevivió. Se encuentra en estado grave pero estable en el hospital. Habla con dificultad, pues, según los informes, una de las balas le destrozó todos los dientes superiores.
Sulma y Paulina colaboraban desde años con la Organización de Apoyo a una Sexualidad Integral frente al SIDA (OASIS), organización que trabaja para prevenir el VIH/sida y presta apoyo a lesbianas, gays, bisexuales y personas transgénero. Paulina había empezado a trabajar como empleada asalariada de OASIS en 2004, y desde entonces sólo había tenido que ganar dinero ocasionalmente como profesional del sexo. OASIS ha pedido protección especial para Sulma, ya que agentes de la policía están patrullando las calles cerca del lugar donde se produjeron los disparos, en un aparente esfuerzo para intimidar a los testigos. Informes indican que la Procuraduría de los Derechos Humanos transmitió dicha solicitud al Ministerio de Gobernación. Sin embargo, hasta la fecha no se ha tomado ninguna medida de seguridad a favor de Sulma. Sin implicar, de antemano, una conclusión sobre los hechos, requiero al Gobierno de su Excelencia que protege con efecto inmediato a Sulma y que aparte de sus puestos a todos los agentes implicados en las amenazas y homicidios. Además, solicito al Gobierno que me informe sobre los progresos realizados en las investigaciones sobre el asesinato y el ataque en contra de Paulina y Sulma.
Es mi responsabilidad de acuerdo con el mandato que me ha entregado la Comisión de Derechos Humanos y reforzado por las resoluciones pertinentes de la Asamblea General, intentar conseguir clarificación sobre los hechos llevados a nuestra atención. En mi deber de informar sobre esos casos a la Comisión, estaría muy agradecido de tener su cooperación y sus observaciones sobre los asuntos siguientes:
1. Son exactos los hechos referidos? Si no, para que se refute esas denuncias? Favor de proporcionar los resultados de la diligencia producida, incluyendo autopsias efectuadas. 
2. Si fue presentada una queja, cuales son las acciones proporcionadas en respuesta? 
3. Por favor, proporcione los detalles así como los resultados, en caso que sean disponibles, de las diligencias, judiciales o de otro tipo, realizadas en relación a este caso.

4. Por favor, proporcione los detalles de cualquier diligencia que haya sido emprendida. 
5. Por favor, indique si alguna compensación fue otorgado a la familia de Paulina y a Sulma.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Mission to Guatemala, A/HRC/4/20/Add.2, February 19, 2007

Today, a number of violent phenomena afflict Guatemala, including social cleansing, the rapidly rising killing of women, lynching, the killing of persons for their sexual identity or orientation, the killing of human rights defenders, and prison violence. In some cases, the State bears direct responsibility. There is strong evidence that some acts of social cleansing - executions of gang members, criminal suspects, and other “undesirables” - are committed by police personnel. Killings by prison inmates have been facilitated by guards. In other cases, the State bears indirect responsibility. With a criminal justice system unable to achieve more than a single-digit conviction rate for murder, the State bears responsibility under human rights law for the many who have been murdered by private individuals. 

11. In contrast, ordinary murders by private persons will, in most situations, constitute simple crimes and not give rise to any State responsibility (E/CN.4/2005/7, paras. 65- 76). The State is obligated, however, to exercise due diligence in preventing such crimes. Once a pattern becomes clear in which the response of the Government is clearly inadequate, its responsibility under international human rights law becomes applicable. To meet its legal obligations, the State must effectively investigate, prosecute, and punish perpetrators. When such efforts prove ineffective, the State must take whatever measures are necessary to make them effective, including new legislation, training programmes, equipment, or budget allocations. The State incurs responsibility under international law insofar as any branch of Government - executive, legislative, or judicial - fails to honour the obligations that it has assumed under international law. 

12. The scope of the State’s responsibility under international law is, thus, much broader than the scope of the criminal offence of “extrajudicial execution” under Guatemala’s criminal law. That criminal offence encompasses killings by agents of the State as well as killings by private persons with the authorization or acquiescence of agents of the State, but does not include murders for which impunity is conferred 88 by Government inaction. The concept of “extrajudicial execution” under international law does include such murders accompanied by impunity and addresses the responsibility of the State rather than of individual perpetrators. Thus, regardless of the extent to which State agents may be involved, the evidence shows that the State has responsibility under international human rights law for the widespread killings of gang members; gay, lesbian, transgender, and transsexual persons; human rights defenders; women; and prison inmates (see chapter III). 

13. However, while the question of whether particular killings were committed by State agents is not critical to determining the State’s responsibility under international law, it is key to determining the measures required for the State to prevent future such killings.
D. Impunity for attacks targeting people for being gay, lesbian, transgender, or transsexual
32. There has been impunity for murders motivated by hatred towards persons identifying as gay, lesbian, transgender, and transsexual. Credible information suggests that there were at least 35 such murders between 1996 and 2006. Given the lack of official statistics and the likely reticence if not ignorance of victims’ family members, there is reason to believe that the actual numbers are significantly higher. 

33. In most cases, there is no credible information regarding the identity of the murderer. In the absence of effective investigations, it cannot be said with certainty that all of these killings have been motivated by the sexual identity of the victim, but the circumstances - e.g., the killers firing from a car in an area of Guatemala city known to be frequented by transgender sex workers - often suggest this to be the case. In those cases with witnesses, both government officials and private citizens have been implicated. 

34. I spoke with one individual, Sulma, who was herself attacked and whose friend was killed. On 16 December 2005, around 11.30 p.m., Paulina and Sulma - both transgender persons - were approached in a central area of the capital by four persons riding motorbikes and wearing police uniforms. Without saying a word, the four persons opened fire on them. Paulina died of her injuries in the hospital three hours later. Sulma was severely injured but survived. She was granted police protection. However, the policemen guarding her at the hospital repeatedly told her that she should stop making statements on the incident to investigators and others, as she was putting her life at risk by doing so. Uncertain whether this was well meant advice or veiled death threats, she moved to a secret location. At the same time, she successfully applied for interim measures of protection from the Inter-American Commission of Human Rights. While there is a case file concerning the lethal attack on Paulina and Sulma opened at the Prosecutor’s Office, the proceedings had not made any progress at the time of my visit to Guatemala. Even before my visit, on 10 February 2006, I had already sent a communication to the Government of Guatemala, 89 seeking information on the investigations into this crime and the measures taken to protect Sulma. To date, I have not received a reply. 

Report of the Special Rapporteur on extrajudicial, summary or arbitrary

executions, A/HRC/4/20, January 29, 2007

8. A very brief statistical profile of the communications sent during the period under review shows that … 4 were killed for their sexual orientation.
10. Guatemala: … During my visit, I gathered evidence on the prevalence and causes of phenomena such as social cleansing, “femicide”, lynching, killings motivated by sexual orientation or identity, the killing of human rights defenders and prison violence.
40. The first Special Rapporteur dealt with the issue of the “most serious crimes” as early as 1984 when he surveyed the death penalty legislation of States to assess the range of offences for which it was then imposed in practice. … In communications with Governments, the Special Rapporteur has addressed death sentences for offences and conduct including … homosexual acts,71 matters of sexual orientation,72 sodomy,79 …  The range of offences involved invites an inquiry into the underlying normative rationale, and suggests that problems of non-compliance have remained widespread.
51. With respect to particular offences, the Commission on Human Rights and the Human Rights Committee have determined that a wide range of specific offences fall outside the scope of the “most serious crimes” for which the death penalty may be imposed.101 These include: … homosexual acts,113 … sexual relations between consenting adults115 … ” 
53. The conclusion to be drawn from a thorough and systematic review of the jurisprudence of all of the principal United Nations bodies charged with interpreting these provisions is that the death penalty can only be imposed in such a way that it complies with the stricture that it must be limited to the most serious crimes, in cases where it can be shown that there was an intention to kill which resulted in the loss of life.
Oral presentation of report E/CN.4/2006/53 by the Special Rapporteur to Human Rights Council, September 2006:

“(iv) Homosexuality
One issue which in the past has given rise to particular controversy in relation to this mandate concerns the situation of individuals who are gay, lesbian, bisexual or transsexual.  Yet, based on the information I have received it is difficult to imagine an issue which should be less controversial in terms of this mandate.

In essence, the members of this group have come to my attention in two contexts.  The first concerns those who have been killed for the very fact of their sexual identity, often by agents of the State, and their murders go unpunished.  Indeed no prosecution is ever brought.  After all, they were ‘only gay’.  In contrast, the second context involves prosecution with a vengeance, directed not against the murderers but against those who engage in consensual practices in private. I continue to receive reports of such individuals who have been sentenced to death by stoning.  Both of these phenomena involve a fundamental negation of all that human rights norms stand for.

These practices should be a matter of deep concern rather than a source of controversy.”

“Specific country situations: Nigeria

My report on Nigeria identifies problems in the administration of the death penalty and the system of policing. With respect to the death penalty, there are widespread procedural irregularities and an unacceptable average twenty-year stay on death row.  In 12 states, persons may be sentenced to death by stoning for adultery or sodomy. …

In the present context I will confine my remarks to highlighting several steps which the Nigerian Government should undertake as a matter of urgency: …

· [F]ormally acknowledging the incompatibility with both the Federal Constitution and Nigeria’s human rights obligations of State laws imposing the death penalty for offences such as sodomy and adultery; …

These are recommendations that could be met almost immediately with enough political will.  The Council should focus its attention on these recommendations and oversee compliance.”

Oral reply on report E/CN.4/2006/53 by the Special Rapporteur to Human Rights Council, September 2006:

“In relation to the comments by the Government of Nigeria, I thank them for their very cooperative approach, and I would only want to take issue with the question that arose in relation to the crimes of sodomy and adultery.  The explanation offered by the representative is not in my view a compelling one.  

Probably the most interesting meeting I’ve ever had as a Rapporteur was with half a dozen judges of the Shari’a Court in Kano, where we sat around for an hour or so and talked as lawyers to one another. They made similar points which, in a nutshell, are that ultimately this law will never be applied.  In other words, while it’s on the books, they did not anticipate anyone actually being stoned to death for sodomy or for adultery.  I thought about this.  The very next morning I went to the prison in Kano; the very first prisoner I met was on death row in atrocious conditions for the crime of consensual sodomy.  

The question is: is it acceptable to have a law on the books which has the harshest possible consequences and which leaves an individual for years and years under that shadow while at the same time saying ‘don’t worry, because he won’t really be executed.’  It wasn’t the sense that my interlocutor had.  

I would also say that the suggestion that there are some who would say that they consider the death penalty is an ‘appropriate and just punishment’ is of course entirely inconsistent with the federal law in Nigeria.  The federal Government has never taken this position, and my request to the Government is simply that it reaffirms its legal obligations and acts in such a way as to ensure conformity on the part of the States.  

In terms of the Government of Iran, I appreciate the comment that setting a date for a visit takes a long time.  Unfortunately, I’m getting old, and three years is a long time to wait for a date.”
Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2006/53, March 8, 2006

11. The very brief statistical details of the communications sent during the period under review indicate that 117 communications were sent to 55 countries and 3 other actors (including 57 urgent appeals and 60 letters of allegations) concerning a total of more than 800 individuals. A breakdown of the subjects of those appeals shows that they involved 373 males, 76 females, more than 350 persons of whose sex was unknown, 56 minors, 75 members of religious, ethnic or indigenous minorities, 29 human rights defenders, 6 journalists, more than 200 persons exercising their right to freedom of opinion and expression, 18 persons killed in the name of passion or of honour, 2 persons killed for various discriminatory reasons, including their sexual orientation, and 9 migrants.

18. During the course of 2005, the Special Rapporteur undertook two visits:

(a) Nigeria:

The Special Rapporteur visited from 27 June to 8 July 2005. His report (E/CN.4/2006/53/Add.4) identifies problems in the administration of the death penalty and the problems of policing. With respect to the death penalty, there are widespread procedural irregularities; an unacceptable average twenty-year stay on death row; and the imposition of death by stoning for adultery or sodomy in 12 States.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2006/53/Add.1

Annex: Islamic Republic of Iran

34 males (3 minors, 7 juvenile offenders, 1 refugee, 22 members of ethnic minority, 2 persons killed for their sexual orientation)

Islamic Republic of Iran: Executions of Mokhtar N. and Ali A.

Violation alleged: Non-respect of international standards relating to the imposition of capital punishment

Subject(s) of appeal: 2 males (persons killed for their sexual orientation)

Character of reply: No response (recent communication)

Observations of the Special Rapporteur

The Special Rapporteur looks forward to receiving a response concerning these allegations.

Allegation letter sent on 25 November 2005

Allegation concerning the situation of Mr. Mokhtar N., aged 24 and Mr. Ali A., aged 25, who were reportedly hanged publicly on or around 13 November 2005, in the Shahid Bahonar Square of the town of Gorgan.

According to the information I have received, both men were sentenced to death for the crime of "lavat" which is reportedly defined by Iran's Shari`a-based Penal Code as encompassing penetrative and non-penetrative sexual acts between men. These would not appear to be isolated cases. Indeed, I have been informed of other recent cases of execution of men in Iran on the basis of their private, consensual sexual conduct. For instance, on 15 March 2005, it was reported tha t the Tehran Criminal Court sentenced to death two men, whose names have not been made known to me, following the discovery of a video showing them engaged in homosexual acts and based on the confession of one of them. The information I have received also indicated that, late last year, the Special Protection Division, a new institution that empowers volunteers to police moral crimes in neighbourhoods, mosques, offices and any place where people gather, was formed by the Iranian Judiciary. Concern has been expressed that the Special Protection Division functions as an intrusive surveillance system that promotes prosecution of citizens for entirely private and victimless behaviour. 
In this connection, I would recall the importance of the right to privacy and the strict limits that should apply to interference by governmental authorities and by those acting on their behalf in relation to private conduct. I would like to remind your Excellency’s Government that the death penalty must be regarded as an extreme exception to the fundamental right to life and that it must therefore be applied in the most restrictive manner. Accordingly, it is crucial that all fair trial and other protections provided for in international human rights law are fully respected in proceedings relating to capital offences. The Commission on Human Rights has consistently requested me and my predecessors as Special Rapporteur on extrajudicial, summary or arbitrary executions to monitor the implementation of all standards relating to the imposition of capital punishment. It is my understanding that the death penalty applies in Iran for a wide range of crimes, some of which would not appear to fall within the internationally recognized category of “the most serious crimes”. Iranian law reportedly punishes all penetrative sexual acts between adult men with capital punishment. Non-penetrative sexual acts between men are punished with lashes until the fourth offence, when they are punished with death. Sexual acts between women, which are defined differently, are punished with lashes until the fourth offence, when they are also punished with death. 
In this connection, I would like to highlight that, in accordance with Article 6(2) of the International Covenant on Civil and Political Rights, “in countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes”, it being understood that their scope should not go beyond intentional crimes with lethal or other extremely grave consequences (Paragraph 1 of the Safeguards guaranteeing protection of the rights of those facing the death penalty, Economic and Social Council resolution 1984/50 of 25 May 1984). In its General Comment No. 6, the United Nations Human Rights Committee has stated that “the expression “most serious crimes” must be read restrictively to mean that the death penalty should be a quite exceptional measure”. In practice, the Committee has made it clear that the death penalty should not be imposed for offences such as the commission of a homosexual act. It is my responsibility under the mandate provided to me by the Commission on Human Rights to seek to clarify all cases brought to my attention. Without in any way wishing to pre-judge the accuracy of the information received, I would be grateful for a reply to the following questions:

1. Are the facts alleged in the above summary accurate?

2. Please provide a detailed description of the crimes of which Mokhtar N. and Ali A. have been found guilty;

3. Please also provide the details of the trial proceedings of Mokhtar N. and Ali A., with a view to establishing whether the proceedings complied with international standards relating to the imposition of capital punishment;

4. Please provide information as to whether they were given the right to formal representation by a lawyer and whether they were allowed to appeal against their sentences;

5. Please provide statistics as to the number of persons executed for the commission of homosexual acts in the past three years.

6. Finally, please also provide information as to the specific powers attributed to the Special Protection Division and to the measures designed to ensure that human rights are respected in the framework of their activities.

Papua New Guinea: Lethal Force Used to Disperse Crowd on 31 October 2005

Violation alleged: Deaths due to excessive use of force by law enforcement officers

Subject(s) of appeal: 3 males (minors)

Character of reply: No response

Observations of the Special Rapporteur
The Special Rapporteur regrets that the Government of Papua New Guinea has failed to cooperate with the mandate he has been given by the United Nations Commission on Human Rights.
Allegation letter sent on 10 November 2005

I would like to draw the attention of your Excellency’s Government to reports regarding accounts of police violence against children. According to the information I have received, three school children who were shot dead by police on 31 October in Enga province while another twenty to thirty five persons, some as young as nine or ten years old, were injured. The police reported that they were met by rock-throwing students when they went to arrest the headmaster of Porgera top-up primary school. It is my understanding that these executions have taken place in the context of repeated police violence -including arbitrary arrests, torture and deaths in custody- against children perceived as gang members, street vendors, child sex workers and boys engaged in homosexual conduct. At the same time, internal police statistics indicate that very few officers are punished for violence against children.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, follow-up to country recommendations, E/CN.4/2006/53/Add.2,March 27, 2006

IV the Sudan

2. The “most serious crimes” requirement

150. The death penalty appears to continue to be applicable for the offences of apostasy, homosexual acts and adultery, which were all found by the Human Rights Committee not to fulfil the criteria of “most serious crimes” when it considered, in 1997, the second periodic report of the Sudan under the Covenant.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2006/53/Add.4, January 7, 2006, Mission to Nigeria.

D. Case study 4: the sharia courts and stoning to death for homosexuality

21. In 2000 the jurisdiction of the sharia courts,14 which exist in twelve states, was extended from civil and personal matters to criminal cases. Concerns have long been expressed that the sharia judges lacked the training necessary to deal with criminal matters, that a confession alone was sufficient to convict, that defendants were unrepresented or poorly represented, and that some penalties violated human rights standards.15 

22. The day after meeting the judges the Special Rapporteur asked to meet with all death row prisoners in Kano prison. One of them was a 50 year old man awaiting death by stoning after being convicted of sodomy. A neighbour had reported him to the local Hisbah Committee16 which carried out a citizen arrest and handed him to the police. He claimed to have been comprehensively beaten by both groups. The official court records show that he admitted to the offence, but sought the court’s forgiveness. He had no legal representation and failed to appeal within the time provided. The Special Rapporteur subsequently took steps so that a late appeal could be lodged and the case is now under review.

23. In December 2005 the Katsina Sharia Court acquitted two other men charged with the capital offence of sodomy, because there were no witnesses. They had nevertheless spent six months in prison on remand which the judge reportedly said should remind them “to be of firm character and desist from any form of immorality”.91

24. Regardless of the circumstances of the individual case, however, the incident serves to highlight several major problems. They are the use of stoning to death as a punishment, and the prescription of the death penalty for private sexual conduct.

III. THE MAJOR PROBLEMS

A. The right to life and the death penalty

26. Several aspects of the death penalty in Nigeria are of particular concern: (a) widespread procedural irregularities; (b) conditions on death row; and (c) the operation of sharia law, especially in relation to adultery and sodomy.

(c) Sharia law in Nigeria

32. Under the Sharia Penal Codes in force in twelve northern states, capital offences include sodomy, “adultery (zina), apostasy (ridda), rebellion (bag’yi), and Hiraba, translated as highway robbery …”.21 The issue of punishment for zina (adultery) has attracted extensive media attention because of cases in which the sharia courts prescribed death by stoning for women found guilty of zina. 

35. … Firstly, characterizing adultery and sodomy as capital offences leading to death by stoning is contrary to applicable Nigerian and international law. Neither can be considered to be one of the most serious crimes for which the death penalty may be prescribed.27 Secondly, even if the sentence is never carried out, the mere possibility that it can threaten the accused for years until overturned or commuted constitutes a form of cruel, inhuman or degrading treatment or punishment. Assurances that an offence which continues to be recognized by the law will never be applied in practice are neither justified nor convincing. The very existence of such laws invites abuse by individuals. This is all the more so in a context in which sharia vigilante groups have been formed with strong Government support. The maintenance of such laws on the books is an invitation to arbitrariness and in the case of zina to a campaign of persecution of women.

37. In relation to sodomy, the imposition of the death sentence for a private sexual practice is clearly incompatible with Nigeria’s international obligations. Moral sanction is a matter for the consciences of individuals and the beliefs of religious groups. Criminal sanctions are an entirely different matter and when the threat of execution is involved the State cannot stand idly by and permit the two types of sanctions to be conflated in a way that violates international law.

38. The constitutionality of sharia criminal law has been widely challenged for violating the principle of non-discrimination, the federal-state division of powers, freedom of religion and the prohibitions against a state religion. Indeed the Federal Government has itself asserted that the northern states are acting unconstitutionally. Yet it has so far failed to take legal action to uphold the Constitution.29
104. The death penalty

(a) The Federal Government should reiterate that the imposition of the death penalty for offences such as adultery and sodomy is unconstitutional. It should commit to undertaking a constitutional challenge at the earliest opportunity;

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2005/7, December 22, 2004
18. In the period under review, the Special Rapporteur transmitted 201 communications to 63 countries (including 112 urgent appeals and 89 letters of allegations) concerning a total of 1,799 individuals. A breakdown of the subjects of those appeals shows that they involved […]4 persons killed for various discriminatory reasons, including their sexual orientation […].

71. Criminal actions might also evolve into a third, and very important, category of non-State actors of relevance to this mandate. Crimes, including murder, carried out by individuals can also give rise to State responsibility in instances in which the State has failed to take all appropriate measures to deter, prevent and punish the perpetrators as well as to address any attitudes or conditions within society which encourage or facilitate such crimes. Two sometimes contested examples include honour killings (as defined in previous reports) and killings directed at groups such as homosexuals and members of minority groups. Other examples which have drawn attention in recent times include sustained attacks on trade unionists, so-called social cleansing of “undesirable” elements, or repeated attacks on professional groups such as doctors who are subjected to extortion demands. Also included in this category would be the activities of any of the groups described in the first category above insofar as it can be shown that there is no element of governmental involvement or complicity in their activities.

Interim report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Note by the Secretary-General, A/59/319, September 1, 2004

1. Violations of the right to life of persons belonging to national, ethnic, religious or linguistic minorities or because of their sexual orientation. 

60. The Special Rapporteur has continued to receive reports of persons having been subjected to death threats or who were extrajudicially killed because of their sexual orientation. During her visit to Afghanistan, the Special Rapporteur received credible reports of suspected homosexuals being buried alive during the Taliban period. She also sent a letter of allegation to the Government of Venezuela concerning the killing of three transsexual persons into which the authorities had reportedly failed to carry out proper investigation.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2003/3/Add.4, February 3, 2003, Mission to Afghanistan (13 to 23 October 2002)

36. [...] Several reports were received of summary trials of homosexuals, who were convicted and buried alive in the ground during the period of the Taliban;

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2003/3, January 13, 2003

J. Violations of the right to life of persons because of their sexual orientation

66. The Special Rapporteur has continued to receive reports of persons having been subjected to death threats or extrajudicially killed because of their sexual orientation. In this connection, she sent a letter to the Government of Venezuela relating to reports of killings of three transsexual persons without a government investigation having been initiated. 

67. The Special Rapporteur is encouraged by the response of the Government of Mexico that reported killings of persons because of their sexual orientation are under investigation. Reports have been received of serious human rights violations committed in Afghanistan during the Taliban period, including reports of persons suspected to be homosexuals being buried alive. 

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Mission to Honduras, E/CN.4/2003/3/Add.2, June 14, 2002

D. The right to life of members of sexual minorities

68. During her visit, the Special Rapporteur also had the opportunity to talk to representatives of sexual minorities and organizations working to protect and promote the human rights of these persons. Among the allegations brought to her attention were several reports of death threats and killings directed against members of sexual minorities. In 1999, a young gay man was allegedly shot dead by private security guards close to a gas station in San Pedro Sula.

When members of an NGO tried to report the case to the police, they were allegedly threatened and verbally abused at the police station. The Special Rapporteur was told that no investigation had been carried out into this killing. Similarly, in May 2001 a transsexual sex-worker was reportedly murdered behind the San Pedro Sula Cathedral. While it is reported that the police removed the body from the scene, it is alleged that no investigations have been initiated into the case. Non-governmental sources alleged that some 200 gay and transsexual sex-workers were killed in Honduras in the period 1991-2001. Reportedly, few of these cases have ever been officially recorded, and fewer still investigated.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2002/74, January 9, 2002

Executive summary

[…] In her report, the Special Rapporteur also discusses the situation of a number of specific categories of victims, who are particularly vulnerable or have been directly targeted for extrajudicial execution. These groups include human rights defenders, lawyers, journalists, demonstrators, members of national, ethnic, religious or linguistic minorities, internally displaced people, women, children, members of indigenous communities and persons exposed to extrajudicial killings and death threats because of their sexual orientation. […]

F. Deaths due to acts of omission

42. In Jamaica, at St. Catherine’s District Prison and at the Kingston General Penitentiary in August 1997, 16 prisoners were reportedly killed by other inmates in attacks targeting detainees known or believed to be homosexuals. The incidents allegedly occurred after guards had left the premises in protest against insinuations that they had had sexual relations with prisoners. It was alleged that no action had been taken against those responsible for the attacks.

F. Violations of the right to life of members of sexual minorities

62. The Special Rapporteur has continued to receive serious reports of persons having been subjected to death threats or extrajudicially killed because of their sexual orientation. In this connection, she sent urgent appeals to the Government of Argentina, Ecuador and Mexico. A communication was also sent to the leadership of the province of “Puntland” in Somalia.

63. The urgent appeals sent to the Government of Ecuador related to death threats targeting members of non-governmental organizations active in the defence of the rights and freedoms of sexual minorities and in spreading awareness about HIV/AIDS. In March and April 2001, members of the organizations “Amigos por La Vida”, “La Organización Pro Derechos Humanos Quitogay” and “La Comunidad Lesbian, Gay, Bisexual and Transgendered Human Rights Organizations” (LGBT) reportedly received electronic mail messages in which they were told they would be killed. Similarly, the Special Rapporteur wrote to the Government of Argentina following reports that, on 17 February 2001 in Córdoba, four uniformed police officers entered with force and without showing a warrant the apartment of a member of the non-governmental organization “Asociación Travestis Unidas de Córdoba”. Reportedly, the police had threatened to torture the person concerned to death. It is alleged that the division for internal investigation of the Córdoba police had failed to open an inquiry into the case, despite being notified of the incident. In its reply to the Special Rapporteur’s letter, the Government of Argentina stated that investigations into the case had been initiated and that the relevant authorities had taken measures to ensure the safety and integrity of the person concerned.

65. The Special Rapporteur firmly believes that the death penalty, if it is to be prescribed, should be strictly limited to the most serious crimes, which have stood the test of time, without discrimination against people on the basis of their sexual orientation. In this connection, on 22 February 2001, she sent an urgent appeal to the leadership of the province of “Puntland” in Somalia, following reports that two women had been sentenced to death by a court in Bossasso for “exercising unnatural behaviour”. [...]

10. The right to life and sexual orientation

148. The Special Rapporteur encourages Governments to renew their efforts aimed at protecting the security and the right to life of persons belonging to sexual minorities. Acts of murder and death threats should be promptly and thoroughly investigated, regardless of the sexual orientation of the person or persons concerned. Measures should include policies and programmes geared towards overcoming hatred and prejudice against homosexuals, and sensitizing public officials and the general public to crimes and acts of violence directed against members of sexual minorities.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2001/9, January 11, 2001

IV. Violations of the right to life of special groups 

F. Violations of the right to life of members of sexual minorities 

48. The Special Rapporteur has continued to receive serious reports of persons having been subjected to death threats or extrajudicially killed because of their sexual orientation.
On 19 June 2000, the Special Rapporteur sent an urgent appeal to the Government of Brazil following reports that Eduardo Bernardes da Silva, a staff member at Amnesty International’s office in São Paolo, had received death threats in relation to his work in defence of gay and lesbian groups in Brazil. It was reported that in reaction to these threats Amnesty International had decided to temporarily close its São Paolo office and move Mr. da Silva to another state.

During the period under review, there have also been increasing reports of death threats, letter bombs and violent attacks against members of sexual minorities attributed to neo-Nazi groups in Brazil.

49. It has been reported that on 19 November 2000, a transvestite known as “Walter” was shot dead in San Salvador. The shots were reportedly fired by unknown men from a car which left the scene at high speed. It is alleged that the authorities have not taken effective action to investigate the case and to bring those responsible to justice. Non-governmental sources say that 7 similar killings were reported in El Salvador in 1999 and 12 in 1998.

On 4 December 2000, the Special Rapporteur sent an urgent appeal urging the Government of El Salvador to investigate the killings and to take the necessary steps to protect members of sexual minorities from violence and extrajudicial killings. 

50. The Special Rapporteur finds it unacceptable that in some States homosexual relationships are still punishable by death. It must be recalled that under article 6 of the International Covenant on Civil and Political Rights death sentences may only be imposed for the most serious crimes, a stipulation which clearly excludes matters of sexual orientation. In this context, the Special Rapporteur wishes to reiterate her belief that the continuing prejudice against members of sexual minorities and especially the criminalization of matters of sexual orientation increase the social stigmatization of these persons. This in turn makes them more vulnerable to violence and human rights abuses, including death threats and violations of the right to life, which are often committed in a climate of impunity. The Special Rapporteur further notes that the often tendentious media coverage of this subject further contributes to creating an atmosphere of impunity and indifference about crimes committed against members of sexual minorities.

VII. Concluding remarks and recommendations 

B. Recommendations

10. The right to life and sexual orientation

118. The Special Rapporteur encourages Governments to renew their efforts aimed at protecting the security and the right to life of persons belonging to sexual minorities. Acts of murder and death threats should be promptly and thoroughly investigated regardless of the sexual orientation of the person or persons concerned. Measures should include policies and programmes geared towards overcoming hatred of and prejudice against homosexuals and sensitizing public officials and the general public to crimes and acts of violence directed against members of sexual minorities.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2000/3, January 25, 2000

J. Violations of the right to life of members of sexual minorities

54. The Special Rapporteur has continued to receive serious reports of persons having been subjected to death threats or extrajudicially killed because of their sexual orientation. It has been reported that on 4 August 1998 in Brazil, four military police officers in the city of Salvador forced two transvestite sex workers to throw themselves into the sea, after having ill-treated and humiliated them. One of the two persons, Junior da Silva Lago, reportedly drowned and his body was found three days later. Local non-governmental sources have reportedly documented the murders of 1,600 homosexuals in Brazil in the period from 1980 to 1997. It is alleged that in only 5 per cent of these cases have the perpetrators been prosecuted. The Special Rapporteur has also been informed that in the last couple of years a number of homosexual men, bisexuals and transvestites have been murdered or subjected to death threats in El Salvador.

55. The Special Rapporteur has further been alerted to the murder of Stefan Itoafa, a lawyer and journalist in the city of Constanta in Romania. He was also the local coordinator of the League for the Defence of Human Rights in Constanta. His death has been linked to his alleged homosexuality and his journalistic work to uncover corruption and organized crime. On 13 October 1998, Mr. Itoafa was found murdered in his apartment. It is reported that he had been stabbed and his throat had been cut. His hands were apparently tied behind his back. The Special Rapporteur is concerned that the police, when investigating the murder of Mr. Itoafa, reportedly released information to the media about the victim’s alleged homosexuality, describing the murder as an “act of jealousy” by another homosexual. It is alleged that the information released by the police also included medical details supposedly suggesting that Mr. Itoafa had previously engaged in homosexual relations. The prejudiced attitude displayed by the police has given rise to fears that Mr. Itoafa’s case will not be adequately investigated.

56. During her mission to Mexico from 12 to 24 July 1999, the Special Rapporteur met with the Comisión Cuidadana contra los Crímenes de Odio por Homofobia, a non-governmental organization working against violence and so-called “hate crimes” against members of sexual minorities in Mexico. According to information provided by this organization, in the period January 1995-May 1997, at least 125 persons were murdered because of their sexual orientation, 120 of them men. It was reported that the majority of the victims had been killed in an extremely violent and brutal way: their bodies were often found naked with hands and feet tied and with signs of torture, stabbing, strangulation or mutilation. Concern was also expressed that the prejudiced attitude of the authorities, together with tendentious media reports had contributed to an atmosphere of impunity and indifference about crimes committed against members of sexual minorities. The Special Rapporteur brought these concerns to the attention of the Mexican authorities and the Human Rights Commission of the Federal District. They claimed that the authorities did not discriminate against anyone on the ground of sexual orientation, including in the sphere of criminal investigation and prosecution. 

57. It is a cause for great concern that in some States homosexual relationships are still punishable by death. It must be recalled that under article 6 of the International Covenant on Civil and Political Rights death sentences may only be imposed for the most serious crimes, a stipulation which clearly excludes matters of sexual orientation. In this context, the Special Rapporteur wishes to reiterate her belief that the continuing prejudice against members of sexual minorities and especially the criminalization of matters of sexual orientation increases the social stigmatization of these persons. This in turn makes them more vulnerable to violence and human rights abuses, including death threats and violations of the right to life, which are often committed in a climate of impunity.

70. Article 6, paragraph 2, of the International Covenant on Civil and Political Rights stipulates that, “in countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes”. In its General Comment 6 on article 6 of the Covenant, the Human Rights Committee stated that the expression “most serious crimes” must be read restrictively to mean that the death penalty should be a quite exceptional measure. The Special Rapporteur shares this conclusion, and further believes that the death penalty should under no circumstances be mandatory by law, regardless of the charges involved. Paragraph 1 of the Safeguards guaranteeing protection of the rights of those facing the death penalty states that the scope of crimes subject to the death penalty should not go beyond intentional crimes with lethal or other extremely grave consequences. The Special Rapporteur is strongly of the opinion that these restrictions exclude the possibility of imposing death sentences for economic and other so-called victimless offences, or activities of a religious or political nature […]. This principle also excludes actions primarily related to prevailing moral values, such as adultery and prostitution, as well as matters of sexual orientation.
89. In most situations impunity is the result of a weak and inadequate justice system, which is either reluctant or unable to investigate and prosecute cases of human rights violations, including violations of the right to life. While in some countries the judiciary is strongly influenced by or directly subordinate to the executive authorities, in others court decisions are flatly overruled or ignored by the law enforcement authorities or the armed forces. Members of security forces are often prosecuted in military courts which in many cases fall short of international standards regarding the impartiality, independence and competence of the judiciary. Extrajudicial killings and acts of murder may sometimes also go unpunished because of the sex, religious belief, ethnicity or sexual orientation of the victim, which is used as a justification of the crime. […]

12. The right to life and sexual orientation

116. The Special Rapporteur encourages Governments to renew their efforts to protect the security and the right to life of persons belonging to sexual minorities. Acts of murder and death threats should be promptly and thoroughly investigated regardless of the sexual orientation of the victims. Measures should include policies and programmes geared towards overcoming hatred and prejudice against homosexuals and sensitizing public officials and the general public to crimes and acts of violence directed against members of sexual minorities. The Special Rapporteur believes that decriminalizing matters of sexual orientation would greatly contribute to overcoming the social stigmatization of members of sexual minorities, and thereby curb impunity for human rights violations directed against these persons. Matters of sexual orientation should under no circumstances be punishable by death.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2000/3/Add.3, November 25, 1999, Visit to Mexico

J. Violations of the right to life and sexual orientation

90. In her report to the Commission on Human Rights at its fifty-fifth session, the Special Rapporteur expressed her concern at continuing reports of persons having been killed purely because of their sexual orientation. She noted that owing to the widespread social stigmatization of persons belonging to sexual minorities, violent acts directed against them were more likely to be committed in a climate of impunity. While preparing for her mission, the Special Rapporteur was informed of a number of cases in which homosexual men had been killed in Mexico. It was reported that the authorities had dealt with these crimes in ways that allowed them to be committed with impunity. In Mexico City she was further briefed on the subject by the NGO Citizens’ Commission against Homophobic Hate Crimes (Comision Ciudadana contra los Crímines de Odio por Homofobia).

91. According to information provided by this organization, in the period January 1995 - May 1997, at least 125 persons were murdered because of their sexual orientation, 120 of them men. Sixty-five of the cases were reported to have occurred in the capital alone. It appears that the majority of the victims were killed in an extremely violent and brutal way: their bodies were often found naked with hands and feet tied and with signs of torture, stabbing, strangulation or mutilation. Concern was also expressed that the prejudiced attitude of the authorities, together with tendentious media reports, had contributed to an atmosphere of impunity and indifference about crimes directed against members of sexual minorities.

92. The Special Rapporteur brought these concerns to the notice of the authorities and the Human Rights Commission of the Federal District. They claimed that the authorities did not discriminate against anyone on the ground of sexual orientation in the matter of investigation or in bringing the perpetrators of crimes to justice.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/1999/39, January 6, 1999

E. The right to life and sexual orientation

76. The Special Rapporteur is deeply concerned by numerous and continuing reports of persons having been killed or sentenced to death because of their sexual orientation. She is particularly disturbed by reports from Brazil, Colombia and Mexico, where so-called “death-squads” have over the last years reportedly murdered a large of number of persons belonging to sexual minorities. The Special Rapporteur has been informed that in the period from 1991 to 1994, 12 homosexual men were killed by armed groups in the city of Tuxtla Gutiérrez, Mexico. It appears that the perpetrators of these killings were never identified, and it is alleged that the authorities failed to carry out thorough and complete investigations into these crimes. The Special Rapporteur has also received reports that in the last several years hundreds of so-called “social undesirables”, including many homosexuals and transvestites, have been killed by armed groups in Colombia. In Brazil it is reported that hundreds of persons belonging to sexual minorities have been murdered in the last 10 years. It is alleged that the Brazilian and Colombian authorities have not taken adequate action to find and prosecute the persons responsible for these crimes.

77. The Special Rapporteur regrets that in some States homosexual relationships are still punishable by death. In this regard she wishes to recall that under article 6 of the International Covenant on Civil and Political Rights, death sentences may only be imposed for the most serious crimes. As discussed above in chapter V, section A (3), this restriction clearly excludes matters of sexual orientation. The Special Rapporteur further believes that criminalizing matters of sexual orientation increases the social stigmatization of members of sexual minorities, which in turn makes them more vulnerable to violence and human rights abuses, including violations of the right to life. Because of this stigmatization, violent acts directed against persons belonging to sexual minorities are also more likely to be committed in a climate of impunity.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/1998/68/Add.3, January 22, 1998, Mission to the United States of America

95. Allegations of ineffective counsel in death penalty cases have been brought to the attention of the Special Rapporteur on several occasions. […] He also intervened on behalf of Calvin Burdine, a homosexual, sentenced to death in Texas. According to the information received, his lawyer fell asleep on several occasions during the trial. The lawyer was said to have accepted three jurors onto the jury who were said to have prejudice against homosexuals. Further, the Special Rapporteur was informed that the lawyer failed to object to the statement made by the prosecutor during the sentencing phase of the trial, according to which being sent to the penitentiary was not a very bad punishment for a homosexual. The Texas Court of Criminal Appeals reportedly ruled that his lawyer’s failure to stay awake did not affect the outcome of the case. However, the federal court gave Burdine a stay of execution and ruled that another hearing was necessary to establish if his trial had been prejudiced.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/1998/68/Add.1, December 19, 1997

39. In the course of the year allegations of a general nature were also received to the effect that in Maceio, the capital of Alagoas, members of the civil police were reportedly harassing, illtreating and even violating the right to life of homosexual prostitutes. According to the information received, at least seven homosexual prostitutes had been killed in the past year, but a judicial investigation had been opened in only one of those cases.

41. The Special Rapporteur also transmitted allegations he had received in connection with violations of the right to life of the following persons: […]

(c) Homosexual prostitutes; a transvestite, José Miguel dos Santos, and two homosexuals known as Carlos and Magao, who died on 6 June 1997 after being shot in the head in the centre of Maceio, where they practised prostitution. Two officers from the civil police station in Maceio and a civilian are charged with their deaths.

Joint report of the Special Rapporteur on the question of torture and the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/1995/111, January 16, 1995, Visit to the Republic of Colombia

C. "Social cleansing"

49. In addition to criminals, persons from other sectors of the population whose presence was considered undesirable became the targets of such killings: prostitutes, homosexuals, beggars, drug consumers and street children. The killings are often preceded by torture, allegedly with the purpose of making it impossible to identify the victim (and therefore to carry out an investigation) and sending an intimidatory message to the above sectors. Several sources expressed their concern to the Special Rapporteurs that, over the years, "social cleansing" had become more and more accepted and acceptable, as a solution to the question of how to deal with marginalized sectors of the population. The qualification "desechables" (disposable) for those regarded as undesirable has gained legitimacy.

Summary of cases transmitted to Governments and replies received:

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2003/3/Add.1, February 12, 2003

Mexico
358. Por carta de fecha 16 de enero de 2002, el Gobierno de México contestó al llamamiento urgente mandado por la Relatora Especial el 12 de septiembre de 2001 relativo a César Salazar Góngora, activista homosexual que habría sido violado y estaría amenazado de muerte. El Gobierno informó de que la denuncia por escrito interpuesta por César Salazar Góngora es atendida y se encuentra en etapa de integración.

Venezuela
555. De acuerdo con las informaciones recibidas, desde el principio del año 2002, se habríana cometido varios asesinatos de transexuales sin que haya hasta la fecha una investigación judicial adecuada. En enero de 2002, Michelle Paz habría sido encontrada muerta en la urbanización de Santa Cecilia. Se supone que su cuerpo fue trasladado desde la avenida Bolívar, donde fue vista por última vez y trabajaba como prostituta, hasta la urbanización de Santa Cecilia. Se informó de que nadie le habría robado su dinero, aunque había desaparecido su tarjeta de identidad. El 8 de febrero de 2002, Leonela Valero Parra habría sido encontrada muerta en Maracaibo. El 26 de marzo, Anjie Milano habría sido encontrado muerto en avanzado estado de descomposición en las colinas de Mañongo.

Report of the Special Rapporteur on extrajudicial, summary, or arbitrary executions, E/CN.4/2002/74/Add.2, May 8, 2002

Ecuador
242. El 2 de abril de 2001, la Relatora Es pecial junto con la Representante Especial del Secretario-General sobre los defensores de derechos humanos trasmitió un llamamiento urgente tras haber sido informada que el 23 de marzo de 2001, los miembros de la organización pro derechos humanos Quitogay y la comunidad Lesbian, Gay, Bisexual and Transgendered Human Rights Organizations (LGBT) habrían recibido un correo electrónico amenazando a toda la comunidad homosexual de Ecuador. Las amenazas a este grupo se habrían dado tras una serie de acusaciones contra la policía por tortura y amenazas de muerte a miembros de la comunidad LGBT.

Jamaica

370. On 30 September 2001 the Special Rapporteur, jointly with the Special Rapporteur on Torture, transmitted an allegation after having received information according to which 16 prisoners were killed and 40 injured in anti-gay attacks at St. Catherine's District Prison and Kingston's General Penitentiary in August 1997. It was reported that inmates went on the rampage, targeting prisoners known or believed to be gay after the guards had walked out in protest on an announcement of the Commissioner of Corrections that he intended to distribute condoms to guards and prisoners. No actions against those responsible had allegedly been taken.

Mexico
388. El 12 de septiembre de 2001, la Relatora Especial transmitió un llamamiento urgente en relación con el caso del Sr. César Salazar Góngora, activista homosexual. Según las informaciones recibidas, el 10 de Agosto de 2001 el señor Salazar Góngora habría sido detenido, golpeado y violado por tres hombres en la ciudad de Merida, en el estado de Yucatán. El 13 de agosto de 2001, el Sr. Salazar Góngora habría presentado una queja ante la oficina del procurador. Este mismo día habría recibido sesenta y tres amenazas de muerte telefónicas presuntamente por parte de sus agresores. Se informa que, el 27 de agosto, al denunciar tales llamadas, las autoridades habrían contestado al Sr. Salazar Góngora que el hostigamiento por teléfono no era un delito. El 28 de agosto el Sr. Salazar Góngora habría presentado otra queja ante el Procurador general del estado, el Sr. Miguel Angel Diaz Herrera, quien habría decidido otorgar una protección policial al Sr. Salazar Góngora y reemplazar los investigadores encargados de la instrucción.

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/2001/9/Add.1, January 17, 2001

Brazil

31. On 19 June the Special Rapporteur sent an urgent appeal to the Government of Brazil concerning the safety of Eduardo Bernardes da Silva, an Amnesty International member who had received several death threats allegedly because of his work as a defender of the rights of gay and lesbian groups.

El Salvador

175. The Special Rapporteur transmitted an urgent appeal to the Government of El Salvador on 3 December 2000 expressing her outrage at continued reports of killings of gay men and transvestites in El Salvador. The Special Rapporteur was informed that a transvestite known as “Walter/Walquiria” was shot and killed in the early hours of 19 November 2000 in San Salvador. A young man who was with him, Orlando Sánchez, was wounded in the incident and is currently recovering in hospital.

[1]  Nigeria’s response to the Report on extrajudicial, summary, or arbitrary executions, submitted by Philip Alston, delivered by H.E. Mr Joseph U Ayalogu, Ambassador/Permanent Representative of Nigeria. Geneva, 19 September 2006.


[2]  Nigeria’s response to the Report on extrajudicial, summary, or arbitrary executions, submitted by Philip Alston, delivered by H.E. Mr Joseph U Ayalogu, Ambassador/Permanent Representative of Nigeria. Geneva, 19 September 2006.


[3]  Article 6 (2) of the ICCPR, which Nigeria acceded to without reservation in 1993, provides that the death penalty may only be imposed “for the most serious crimes”. It is clear that “most serious crimes” only includes crimes where there was an intention to kill which resulted in the loss of life: A/HRC/4/20, para. 53.





PAGE  
29

